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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF 
PROCEEDS) BILL 2015 

Council’s Amendments — Consideration in Detail 
The following amendments made by the Council now considered — 
No 1 

Clause 2, page 2, line 8 — To delete “Assent;” and insert — 
Assent (assent day); 

No 2 
Clause 2, page 2, lines 12 and 13 — To delete “a day fixed by proclamation, and different days may be fixed 
for different provisions.” and insert — 

the day after assent day. 
No 3 

Clause 3, page 5, after line 11 — To insert — 

director, of a company, means a person who is a director of the company under paragraph (a) of the 
definition of director in the Corporations Act section 9; 

No 4 

Clause 3, page 6, lines 9 to 11 — To delete the lines and insert — 

liquidator means a liquidator of a WA Bell Company and includes a provisional liquidator of 
a WA Bell Company immediately before — 

(a) for a WA Bell Company that was registered immediately before the transfer day — the transfer 
day; and 

(b) for a reinstated WA Bell Company — the day on which the company was deregistered; 

No 5 

Clause 3, page 7, after line 12 — To insert — 

reinstated WA Bell Company means a WA Bell Company that was not registered immediately before 
the transfer day but which had its registration reinstated on or after the transfer day; 

No 6 

Clause 3, page 8, line 15 — To delete “12 noon on”. 

No 7 

Clause 3, page 9, line 3 — To delete “12 noon on the transfer day.” and insert — 

the dissolution of that company under section 27. 

No 8 

Clause 3, page 9, line 7 — To delete “by” and insert — 

under 

No 9 

Clause 3, page 9, after line 7 — To insert — 

(4) A reference in this Act to — 

(a) the deregistration of a company is a reference to the deregistration of the company under the 
Corporations Act or the Corporations Law (as in force before 15 July 2001); and 

(b) the reinstatement of the registration of a company is a reference to the reinstatement of the 
registration of the company under the Corporations Act. 

No 10 

Clause 4, page 9, lines 10 and 11 — To delete “mechanism to resolve, without litigation, disputes which 
have arisen in relation to” and insert — 

mechanism, that avoids litigation, for 
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No 11 

Clause 4, page 10, lines 4 to 6 — To delete “intentions of the liquidator and the creditors who funded the 
Bell litigation as set out in agreements” and insert — 

commercial substance of the agreements between the liquidator and the creditors who funded the 
Bell litigation, as 

No 12 

Clause 9, page 12, after line 10 — To insert — 

(aa)  to administer each WA Bell Company until it is dissolved; and 

No 13 

Clause 10, page 12, after line 28 — To insert — 

(da)  seek the reinstatement of the registration of a WA Bell Company; 

(db)  indemnify a liquidator of a WA Bell Company against costs or liability in relation to the 
performance of a function as liquidator of the company, on the terms and conditions 
determined by the Authority; 

No 14 

Clause 10, page 13, line 4 — To delete “section 7(3) or”. 

No 15 

Clause 18, page 16, after line 15 — To insert — 

(aa)  expenses of, and incidental to, the administration of a WA Bell Company by the Authority; 

(ab)  any amount payable under an indemnity under section 10(2)(db); 

No 16 

Clause 18, page 16, line 22 — To delete “all other payments.” and insert — 

the payment of amounts specified in the determination of the Governor under section 37(2). 

No 17 

Clause 22, page 19, lines 12 to 14 — To delete the lines and insert — 

(c) all property held (in any capacity) by a person who is a liquidator of a WA Bell Company on trust 
for any person, other than property held in a capacity that does not relate to the liquidation of 
a WA Bell Company. 

No 18 

Clause 22, page 19, after line 14 — To insert — 

(1A) Property received by a WA Bell Company or another person, on or after the transfer day, that 
would have been transferred to, and vested in, the Authority by subsection (1) were it vested or 
held by the company or person as described in subsection (1) before the transfer day, is 
transferred to, and vested in, the Authority by force of this section, at the time at which it is 
received. 

(1B) In relation to a reinstated WA Bell Company, property revested in the company as 
a consequence of its reinstatement is taken to have been received by the company for the 
purposes of subsection (1A). 

(1C) Subsection (1) or (1A), whichever is relevant, does not apply to a share in a company that was 
a subsidiary of TBGL — 

(a) immediately before the transfer day; or 

(b) if the company was deregistered before the transfer day — immediately before the 
time at which the company was deregistered. 

(1D) A share to which subsection (1) or (1A) would have applied but for subsection (1C), is 
transferred to, and vested in, the Authority by force of this section immediately before the 
earlier of — 
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(a) the day specified by the Authority, by instrument published in the Gazette, for the 
purposes of this paragraph; and 

(b) the day on which the WA Bell Company is dissolved under section 27. 

(1E) To the extent to which a right to make a taxation objection, or a right or capacity to seek the 
review of, or to appeal against, a decision of the Commissioner in relation to a taxation 
objection, is property of a WA Bell Company, subsection (1) or (1A), whichever is relevant, 
does not apply to the right or capacity. 

(1F)  Words and expressions used in subsection (1E) and also in the Taxation Administration Act 
1953 (Commonwealth) Part IVC have the same meanings in that subsection as they have in 
that Part. 

No 19 

Clause 22, page 19, line 28 — To delete “transfer day.” and insert — 

day specified in the certificate. 

No 20 

Clause 23, page 20, lines 14 to 16 — To delete “held, property that, before the transfer day, was property of 
a kind referred to in section 22(1).” and insert — 

held — 

(a) property that, before the transfer day, was property of a kind referred to in section 22(1); or 

(b) in relation to a reinstated WA Bell Company — property that, before the day on which the 
company was deregistered, was property of a kind referred to in section 22(1); or 

(c) property to which section 22(1A) applies. 

No 21 

Clause 25, page 21, line 10 — To insert after “incurred by” — 

a WA Bell Company or 

No 22 

Clause 25, page 21, line 17 — To insert after “of” — 

a WA Bell Company or 

No 23 

New Division 3A, page 22, after line 29 — To insert — 

Division 3A — Administration of WA Bell Companies 

26A. Authority to administer WA Bell Companies 
(1) The Authority is, by force of this section, the administrator of each WA Bell Company. 

(2) Subsection (1) has effect — 

(a) for a WA Bell Company that was registered immediately before the transfer day — 
from the beginning of the transfer day; and 

(b) for a reinstated WA Bell Company — from the time at which the company’s 
registration is reinstated. 

(3) The Authority’s administration of a WA Bell Company ceases on the earlier of — 

(a) the dissolution of the company; and 

(b) the day specified in a notice given by the Authority to the liquidator (or other officer 
if there is no liquidator) of the company that the Authority will cease to be the 
administrator of the company on that day. 

26B. Role of Authority as administrator of WA Bell Companies 
(1) While a WA Bell Company is under the administration of the Authority, the Authority — 

(a) has control of the company’s property and affairs; and 

(b) may manage that property and those affairs; and 
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(c) may dispose of any of that property; and 

(d) may perform any function, and exercise any power, that the company or any of its 
officers could perform or exercise if the company were not under the administration 
of the Authority. 

(2) Nothing in subsection (1) limits the generality of anything else in it. 

(3) Nothing in this section limits any other power of the Authority under this Act or any other 
written law. 

26C. Powers of other officers 
(1) While a company is under the administration of the Authority, a person (other than the 

Authority) cannot perform or exercise, and must not purport to perform or exercise, a function 
or power as an officer of the company. 

(2) Subsection (1) does not apply to the extent that the performance or exercise is with the 
Authority’s written approval or is in the exercise of a power or duty under this Act. 

(3) Subsection (1) does not remove a director or the liquidator of a WA Bell Company from his or 
her office. 

No 24 
Clause 27, page 23, lines 3 and 4 — To delete the lines and insert — 

(1) The Governor may, by proclamation, dissolve a WA Bell Company. 

No 25 

Clause 27, page 23, line 5 — To delete “a WA” and insert — 

the WA 

No 26 

New Division 1A, page 25, after line 2 — To insert — 

Division 1A — Application of this Part 
28A. Application of this Part in relation to certain interests 

(1) In relation to a liability referred to in section 25(3), this Part has effect as if — 

(a) the liability were, immediately before the transfer day, a liability of the 
WA Bell Company referred to in section 25(2) in relation to the liability; and 

(b) the person who, immediately before the transfer day, had the benefit of the liability 
were, immediately before the transfer day, a creditor of the WA Bell Company. 

(2) If property vested in a WA Bell Company or held by a liquidator of a WA Bell Company, to 
which section 22(1)(a) or (b) applied at the beginning of the transfer day, was freed from an 
encumbrance, trust, equity or interest (the interest) by section 22 and the WA Bell Company 
was not the beneficiary of the interest, this Part has effect as if — 

(a) the interest were, immediately before the transfer day, a liability of the 
WA Bell Company; and 

(b) the person who, immediately before the transfer day, had the benefit of the interest 
were, immediately before the transfer day, a creditor of the WA Bell Company. 

(3) If property to which section 22(1) applied at the beginning of the transfer day was freed from 
an encumbrance, trust, equity or interest (the interest) by section 22 and subsection (2) does 
not apply in relation to the property, this Part has effect as if — 

(a) the interest were, immediately before the transfer day, a liability of each 
WA Bell Company; and 

(b) the person who, immediately before the transfer day, had the benefit of the interest 
were, immediately before the transfer day, a creditor of each WA Bell Company. 

(4) In relation to a claim referred to in section 26(3), this Part has effect as if — 

(a) the claim were, immediately before the transfer day, a liability of the 
WA Bell Company referred to in section 26(2) in relation to the claim; and 
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(b) the person who, immediately before the transfer day, had the benefit of the claim 
were, immediately before the transfer day, a creditor of the WA Bell Company. 

(5) If the Authority determines, under section 33, that an interest to which subsection (3) applies is 
a liability of each WA Bell Company, each company is jointly and severally liable. 

No 27 

Clause 29, page 26, lines 14 to 16 — To delete “liquidator, in the capacity of liquidator of the company, on 
trust for any person other than the company;” and insert — 

liquidator referred to in section 22(1)(c); 

No 28 

Clause 29, page 26, after line 24 — To insert — 

(12)  This section has effect in relation to a reinstated WA Bell Company as if references in it to the 
transfer day were references to the day on which the registration of the company was 
reinstated. 

No 29 

Clause 30, page 27, after line 7 — To insert — 

(2A) The Authority may also publish the notice referred to in subsection (2) by any other means that 
the Authority thinks necessary to bring it to the attention of the persons referred to in that 
subsection. 

No 30 

Clause 32, page 28, lines 3 and 4 — To delete the lines and insert — 

(2A) The Authority may prepare more than one draft report. 

(3)  The Authority must provide each draft report to each person who gave particulars of a liability 
under section 30. 

(3A) The first draft report under subsection (2) must be prepared, and provided in accordance with 
subsection (3), within the period of 150 days beginning on the transfer day. 

No 31 

Clause 34, page 28, line 28 — To delete “A report under this section” and insert — 

The report under subsection (1) 

No 32 

Clause 34, page 28, after line 29 — To insert — 

(2A) Before making a final determination under section 33, the Authority may make one or more 
interim reports to the Minister based on its preliminary determination of the property and 
liabilities of each WA Bell Company under section 33. 

(2B) The Authority must make a report under subsection (2A) if directed to do so by the Minister. 

(2C) A report under subsection (2A) may contain a description of any contingencies and 
uncertainties and any interim recommendations of the Authority under section 35 or 36. 

No 33 
Clause 35, page 30, after line 12 — To insert — 

(2A) A recommendation in an interim report under section 34(2A) is an interim recommendation. 

(2B)  A recommendation in the report under section 34(1) is a final recommendation and must take 
into account any amount or property that the Governor under section 36A(2) has determined is 
to be paid to, or transferred to or vested in, a person. 

No 34 
Clause 36, page 31, line 8 — To delete “litigation” and insert — 

litigation, whether directly or indirectly 

No 35 

Clause 36, page 32, after line 9 — To insert — 
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(3A) A recommendation in an interim report under section 34(2A) is an interim recommendation. 

(3B)  A recommendation in the report under section 34(1) is a final recommendation and must take 
into account any amount or property that the Governor, under section 36A(2), has determined 
is to be paid to, or transferred to or vested in, a person. 

No 36 
Clause 36, page 32, line 24 — To delete “mentioned in section 25 or 26” 

No 37 
Heading to Division 3, page 33, line 4 — To delete “Determination by” and insert — 

Determinations of 
No 38 

Clause 37, page 33, line 5 to page 34, line 7 — To delete the clause. 
No 39 

New Clause 36A, page 33, line 5 — To insert — 

36A. Governor may determine amounts and property: interim determinations 
(1) The Minister may submit to the Governor an interim report of the Authority under section 

34(2A). 

(2) The Governor may, by instrument in writing, determine an amount to be paid to, or property to 
be transferred to or vested in, a person. 

No 40 

New Clause 37, page 33, line 5 — To insert — 

37.  Governor may determine amounts and property: final determination 
(1) The Minister must submit to the Governor the report of the Authority under section 34(1). 

(2) The Governor may, by instrument in writing, determine an amount to be paid to, or property to 
be transferred to or vested in, a person. 

(3) The amount or amounts to be paid to, and the property to be transferred to or vested in, 
a person under this Division — 

(a) is in respect of the aggregate of all liabilities of all WA Bell Companies to that person as 
a creditor; and 

(b) may be by way of compensation for providing funding or an indemnity. 

No 41 

New Clause 37A, page 33, line 5 — To insert — 

37A. Determinations: general provisions 
(1) Nothing in this Act requires the Governor to determine that any amount is to be paid to, or any 

property is to be transferred to or vested in, any person on any account whatsoever. 

(2) Nothing in this Act requires that the aggregate value of all money determined by the Governor 
to be paid, and all property determined by the Governor to be transferred or vested, under this 
Division must be equal to the value of the money or property held by the Authority or the total 
liabilities of all WA Bell Companies as determined under section 33. 

(3) The Minister must give a determination of the Governor to the Authority. 

(4) A determination need not contain reasons. 

(5) A determination is not subsidiary legislation for the purposes of the Interpretation Act 1984. 

(6) Nothing in this Division creates any right in, or for the benefit of, a creditor of 
a WA Bell Company or any other person. 

(7) The Governor has absolute privilege in making a determination and in relation to any fact or 
matter stated in it. 

(8) On the making of the determination under section 37(2), every liability of every 
WA Bell Company to a person to whom nothing is to be paid and to whom no property is to be 
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transferred and in whom no property is to be vested under a determination under this Division 
is, by force of this Act, discharged and extinguished. 

No 42 
Clause 38, page 34, line 11 — To delete “the determination of the Governor under section 37,” and insert — 

a determination of the Governor under Division 3, 
No 43 

Clause 38, page 34, after line 12 — To insert — 
(aa) notify each person specified in the determination to or in whom the Governor has determined an 

amount is to be paid or property is to be transferred or vested; and 
No 44 

Clause 38, page 34, line 26 to page 35, line 12 — To delete the lines and insert — 
(4) Subsection (5) applies to a person covered by the determination of the Governor under section 

37(2). 
(5) At the end of the period of 3 months beginning on the day on which notice of the determination of 

the Governor under section 37(2) is given to the person — 

(a) every liability of every WA Bell Company to the person is, by force of this Act, 
discharged and extinguished; and 

(b) if the person has not given a duly executed deed in accordance with subsection (3) in 
relation to a determination of the Governor under Division 3 — the determination ceases 
to have effect in relation to the person. 

(6) Subsection (7) applies to a person covered by a determination of the Governor under section 
36A(2) but not covered by the determination of the Governor under section 37(2). 

(7) At the end of the period of 3 months beginning on the day on which the Governor makes the 
determination under section 37(2) — 

(a) every liability of every WA Bell Company to the person is, by force of this Act, 
discharged and extinguished; and 

(b) if the person has not given a duly executed deed in accordance with subsection (3) in 
relation to a determination of the Governor under section 36A(2) — the determination 
ceases to have effect in relation to the person. 

(8) A reference to a person covered by a determination of the Governor is a reference to a person to or 
in whom the Governor has determined an amount is to be paid or property is to be transferred or 
vested. 

No 45 
Clause 40, page 36, lines 6 and 7 — To delete “under section 38”. 

No 46 
Clause 40, page 36, line 8 — To delete the line and insert — 

(b) the end of the period of 6 months beginning on the day on which the Governor makes the 
determination under section 37(2). 

No 47 
Clause 43, page 37, lines 18 to 24 — To delete the clause. 

No 48 
New Clause 43, page 37, line 18 — To insert — 

43.  Reports on Authority’s functions 
(1) The Administrator must — 

(a) within 3 months after each anniversary of the commencement of Part 2 — prepare 
a report on how the Administrator carried out the Authority’s functions as outlined in 
section 9 in the year prior to the anniversary; and  
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(b) within 3 months after each anniversary of the commencement of Part 2 — prepare 
a report on how the Administrator carried out the Authority’s functions as outlined in 
section 9 in the year prior to the anniversary; and 

(2) The final report under subsection (1)(b) must — 

(a) set out each recommendation of the Authority under sections 35 and 36; and 

(b) set out each determination of the Governor under Part 4 Division 3; and 

(c) state whether a determination of the Governor under Part 4 Division 3 of an amount to 
be paid to, or property to be transferred to or vested in, a person differed from 
a recommendation in a report of the Authority under section 34 in relation to the 
person. 

(3) A report under subsection (1) need not contain reasons in relation to the matters referred to in 
subsection (2). 

(4) The Minister is to cause to be laid before each House of Parliament — 
(a) a report under subsection (1)(a) within 6 sitting days after the preparation of the 

report; and 
(b) the final report under subsection (1)(b) within 6 sitting days after the day on which the 

Authority is abolished. 
No 49 

Clause 45, page 38, line 27 — To delete “by” and insert — 
under 

No 50 
Clause 45, page 38, line 29 — To delete “by” and insert — 

under 

No 51 

Clause 45, page 38, after line 31 — To insert — 

(c) the registration of a WA Bell Company to be reinstated, and (without limiting that) the functions in 
the Corporations Act section 601AH to be performed and the matters provided for in that section to 
occur. 

No 52 
Clause 48, page 42, lines 4 and 5 — To delete “to proceedings in a court to challenge the constitutional 
validity of this Act.” and insert — 

to — 
(a) proceedings in a court to challenge the constitutional validity of this Act; or 
(b) proceedings in a court contemplated by this Act. 

Examples for this subsection: 
For the purposes of subsection (6)(b), proceedings referred to in sections 67 and 68 are examples of proceedings 
contemplated by this Act. 

No 53 
Clause 49, page 42, lines 6 to 11 — To delete the clause. 

No 54 
New Clause 49, page 42, line 6 — To insert — 

49.  Certain deregistered companies not to be reinstated by certain persons 
(1) A person (other than the Authority) must not take any step for achieving the reinstatement of 

the registration of a deregistered company listed in Schedule 1. 

Penalty: a fine of $10 000. 

(2) Before the day on which section 7 comes into operation, subsection (1) does not apply to 
a WA Bell Company, a liquidator of a WA Bell Company or a former liquidator of 
a deregistered company. 
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(3) On and after the day on which section 7 comes into operation, subsection (1) does not apply to 
a person if the person has the written approval of the Authority to take the step referred to in 
subsection (1). 

No 55 

Clause 67, page 54, after line 31 — To insert — 

(2) To the extent to which a right to make a taxation objection, or a right or capacity to seek the review 
of, or to appeal against, a decision of the Commissioner in relation to a taxation objection, is 
property of the company, subsection (1) does not apply to the right or capacity. 

(3) Words and expressions used in subsection (2) and also in the Taxation Administration Act 1953 
(Commonwealth) Part IVC have the same meanings in that subsection as they have in that Part. 

No 56 
Clause 68, page 55, line 10 — To delete “certiorari” and insert — 

certiorari, or a remedy having the same effect as a remedy that could be provided by means of such 
a writ, 

No 57 
Clause 78, page 58, lines 2 and 3 — To delete the lines and insert — 

This Act expires at the end of the 6 years beginning on the day on which the Governor makes the 
determination under section 37(2). 

No 58 
Schedule 1, page 59, after line 5 — To insert — 

3A. Belcap Nominees Pty Ltd. ACN 009 265 178 (Deregistered) 

No 59 

Schedule 1, page 59, after line 12 — To insert — 

10A. B. P. T. Pty Ltd ACN 009 190 292 (Deregistered) 

No 60 
Schedule 1, page 59, after line 26 — To insert — 

24A. TBGL Securities Pty Ltd ACN 008 713 513 (Deregistered) 

Dr M.D. NAHAN: I move — 

That amendment 1 made by the Council be agreed to. 

Mr B.S. WYATT: I will not go to the history of this matter, but we are here tonight as a result of a number of 
amendments. This has been dealt with at length both in this place and the other place, but no doubt members can 
imagine what a delight it is for me that we are back here dealing with it again. We are back here because a range 
of amendments were originally put on the notice paper in the upper house and were then referred to a committee. 
The amendments we are dealing with tonight are a combination of both the original amendments on the notice 
paper in the upper house and amendments that were recommended as a result of the thirtieth report of the 
Standing Committee on Legislation entitled “Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Bill 2015”, which was presented by Hon Robyn McSweeney, who chaired the committee in 
November 2015. That committee made a significant number of recommendations, including some amendments 
to the bill, which we are dealing with tonight, and others requesting that the Attorney General explain to the 
Council a number of things, which the Attorney General has since done in the upper house. Tonight we are 
dealing with a range of amendments. The government has accepted the three minority recommendations for 
amendments from Hon Ken Travers and Hon Lynn MacLaren, and they are being moved tonight. 

I want to make a couple of points. Just to get the response on the record, it might be worthwhile if the Treasurer 
made some broad comments about the government’s position on the committee’s report and any 
recommendations he wants to specifically mention, although we will come to them. I also want to note the 
comments I made when this bill first came into the lower house that a lot of debate had taken place around the 
constitutional validity of the bill. Of course, the opposition does not get the joy of access to constitutional 
lawyers. Perhaps one of the more useful parts of the thirtieth report of the Standing Committee on Legislation is 
the opinion prepared by Mr Ken Pettit, SC. It considered in some detail a number of questions from the 
committee. Mr Pettit’s contribution is very useful, particularly his view that this bill is not constrained by the 
commonwealth Constitution, in particular section 51(31). He made the point that if it were, it would effect an 
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acquisition of property other than on just terms. My friend Hon Ken Travers, judging from Hansard, took great 
joy in pointing out to Liberal upper house members that if this were a commonwealth law, it would effectively 
be invalid on the basis that it does not acquire property on just terms. This is an interesting constitutional point, 
because Mr Pettit is of the view that the bill is not constrained by section 51(31) of the commonwealth 
Constitution, but ultimately may be subject to challenges on other parts of the law. However, that is a decision 
for others to make. 

I intend to go through this process simply by getting the Treasurer to explain each amendment to the chamber. 
That may result in some follow-up questions from me, but I think it is important to have that recorded in 
Hansard. There will likely be a number of amendments that can be grouped in one motion, because they are 
probably dealing with one clause. For example, amendment 2 deletes just a small part and inserts a small part. If 
there are any that require further explanation, I will indicate that by way of a question to the Treasurer. As we 
move through, I would also like the Treasurer to relate amendments to the relevant recommendations of the 
Standing Committee on Legislation. That would be of some use as well, and hopefully we can truncate the 
amount of time we spend on the 60-odd amendments. 

Dr M.D. NAHAN: I will try to go through a couple of issues, as the member indicated. First, there are two types 
of amendments and discussions in this. One relates to government proposals and the other flows from the upper 
house committee recommendations and amendments. As I understand it, the amendments flowing from the 
upper house review are procedural in nature, and we will go through them one by one. Apart from a drafting 
error, the upper house committee was quite constructive, looking at substantial issues to make sure, as the upper 
house is wont to do, that the effectiveness of the bill is improved. It was a good process and I have no criticisms 
of it at all. We have an amendment to deal with that is just an error in translation. From the time of the second 
reading speech in this house, it came to pass that we needed to make some changes that related to the Australian 
Taxation Office, which is a creditor. It also has claims against the participants. We thought we could have it hold 
off from making a claim, but while the process was underway, it made a very large claim against the assets in 
hand. There were a couple of ways we could have approached that, but the ATO was very keen for us to include 
in the bill a fixed amount that it would get. 

Mr B.S. Wyatt: Into the bill? 

Dr M.D. NAHAN: Yes. My view was that that would not be consistent with the themes of the bill, so we have 
kept a large number of the companies whole. We have re-created them and are going to keep them whole. This is 
an exercise in history, to some extent, and the reason is that if the ATO is to pursue its tax claims, the companies 
have to be whole for that to happen and for us to defend those claims. The liquidator is of the view that the 
ATO’s claim is excessive and therefore many of the government’s amendments are focused on keeping those 
various companies whole for the purpose of defending their tax liabilities, if that comes to pass. There is a big 
bucket of money and there has been one court case while this has been happening that dealt with the 
ATO’s garnishing claims and the central issue is that there are two pots of money. 

Mr B.S. Wyatt: What was the decision in that? 

Dr M.D. NAHAN: The garnishing notice was set aside. The money has been split in two: one is open for ATO 
claims and the other is not. Nonetheless, for the purposes of the amount that is open for the ATO’s claim, we had 
to put in amendments to keep the various entities alive to defend the ATO’s claim, if it comes to pass, on those 
entities and therefore the sum. It makes it very complicated, but that is what we had to do. This is a fluid beast. 
This is an illustration of what happens when we have a giant bucket of money and a lot of people who have 
claims on it; it attracts them. 

Mr B.S. Wyatt: Sounds like it’s not just our Belgian friend who’s got an interest in using litigation. 

Dr M.D. NAHAN: No. The largest litigator in the country, which is the ATO, is also interested. 

That is one type of amendment; the other ones flow from the recommendations of the Standing Committee on 
Legislation, and they have been debated extensively. I think there was only one area in which there was a vote or 
a disagreement between the parties in the upper house, which was the solicitor’s ability to advise the 
administrator. 

Mr B.S. WYATT: Mr Acting Speaker, I am very interested in where the Treasurer is going with this 
conversation. 

Dr M.D. NAHAN: In the only area in which there was really a vote, the member’s colleagues in the upper house 
were of the view that the State Solicitor had a conflict of interest in that he advised the Insurance Commission of 
WA and he was going to advise the authority, though he was not going to advise on the distribution — 

Mr B.S. Wyatt: Didn’t we deal with this down here? 
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Dr M.D. NAHAN: Yes, we did, but the other place had a different view. I was not party to those discussions, 
but that is what it had. 

Mr B.S. Wyatt: Sorry, Treasurer, but I thought we made an amendment to fix that issue? 

Dr M.D. NAHAN: In the view of the upper house, it partially fixed it. Anyway, that was the only disagreement. 
I might add that the State Solicitor is an adviser to the Insurance Commission of WA and to government and an 
adviser to me on this, and I do not see any conflict of interest at all. There was a view from a certain party in the 
upper house that I had a conflict of interest because I am also responsible for ICWA and I am the Treasurer. 

Mr B.S. Wyatt: It’s actually a fair argument! 

Dr M.D. NAHAN: If the member wants me to, I can read out this response on constitutionality. 

Mr B.S. Wyatt: Sure, what is it? 

Dr M.D. NAHAN: I have not read it. 

Mr B.S. Wyatt: It’s not Pettit’s opinion. If it is, you don’t need to read it because I’ve got that. 

Dr M.D. NAHAN: He corrects the point. It states — 
We are not paying just compensation … 
This question comes from Mr Pettit SC’s opinion, but the question does not state the assumption which 
underpins the conclusion in that opinion. 

As Mr Pettit, SC noted in his advice to the Legislative Council Committee... 

“One possible outcome of … application of the Bill will be a distribution similar to that which 
would have resulted under the Corporations Act, but no one will be able to discern whether it 
has or not, because the outcome in the courts. Cannot be predicted with any confidence.” 

The assumption was put at paragraph 68 “assuming there is a reduction in value on transfer day of 
a creditor’s property …” 

The difficulty with the assumption is that nobody knows what the creditor’s property is worth on the 
transfer day because no one knows what the ultimate distribution will be. 

Nor is it clear that creditor’s property is being acquired in the sense that that term would commonly be 
used—the creditors still have their claims, it is simply the administration of them is being affected 
under a different mechanism from that which would otherwise be applicable. 

No one knows what those claims are worth today, only that they cannot be satisfied today, and, absent 
some circuit breaker — 

Which is this bill. It continues — 

will not be satisfied for some considerable time. 

For compensation to be just, it must actually be paid and right now there is no compensation for the 
claims that exist, just or otherwise. 

Mr B.S. Wyatt: Because we don’t know what the court would have done in advance, even though it’s unjust. 

Dr M.D. NAHAN: We will get to amendment 43(aa). The member knows the issue there. There is a duplication 
and we have to adjust that. It is an error in the clerical process. 

Mr B.S. WYATT: Briefly, I agree, minister; I think the upper house Standing Committee on Legislation has 
done a good job with this that will, hopefully, make the legislation more workable and successful in the event of 
any legal challenge. Ultimately, we accept the constitutionality; we can debate this until the cows come home. 
I would not dare to suggest that advice of learned counsel sitting to the Treasurer’s right is in anyway incorrect 
but, obviously, it is certainly dealing with the point I raised regarding Mr Pettit, SC’s, issue around whether or 
not it is just compensation. 

We will move on. Now that the Treasurer has moved amendment 1 be agreed to, I dare say, it is probably best if 
the minister deals with both amendments 1 and 2. He might want to move that they be agreed to. That way we 
can deal with both what is being deleted and what is being inserted. 

The ACTING SPEAKER (Mr N.W. Morton): Treasurer, we have already moved amendment 1. Sorry to be 
pedantic, but we will deal with 1 and if you are happy, we can very quickly deal with 2 as well. 

Dr M.D. NAHAN: I can deal with them together. Then we can deal with 1 first and then deal with 2. I have 
already talked about it. Is that all right? 
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The report recommends that clause 2 be amended to address concerns raised by the timing of the commencement 
of clauses 48 to 50 of the bill. This recommendation is not supported by the government as it would be contrary 
to the government’s intention that persons do not engage in schemes to avoid the operation of the act or the 
achievement of its objectives prior to the enactment of the legislation. In the report the minority—I am not sure 
which side — 

Mr B.S. Wyatt: Which we are agreeing with. 

Dr M.D. NAHAN: The minority report recommends clause 2 of the bill be omitted to ensure that all clauses are 
proclaimed within six months of the bill. The government proposes instead to amend clause 2 so that the 
majority of the bill, other than clauses 41, 48, 49 and 50, will come into operation on the day after the day on 
which the act receives royal assent, not on proclamation. This amendment will address minority recommendation 
1. 

The ACTING SPEAKER: Technically, we have not moved amendment 2 yet. Amendment 1 is on the table. 

Dr M.D. Nahan: The alterations in amendment 1 lie in the discussion of amendment 2. 

The ACTING SPEAKER: I understand that, but the question before the chamber is that amendment 1 be 
agreed to. That has been moved, so I put that question. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 2 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN — by leave: I move — 

That amendments 3 to 5 made by the Council be agreed to. 

Mr B.S. WYATT: I would like the Treasurer, for each amendment that we deal with, to explain the reason the 
government is moving these amendments. We are dealing with amendments 3, 4 and 5. Amendment 3 will insert 
the definition of a “director”. I must admit that I am curious that has not been included before, but I assume that 
we will be referring to the term “director” as part of the Australian Taxation Office amendments later on. We 
then move on to, similarly, “liquidator”. Why has there been a decision to be much more specific with the 
definition of “liquidator”? It is a similar case with “reinstated WA Bell Company”, which states — 

reinstated WA Bell Company means a WA Bell Company that was not registered immediately 
before the transfer day but which had its registration reinstated on or after the transfer day; 

This specific issue will be discussed later on in more detail, which is in respect of the reinstating for defence of 
ATO proceedings. Could the minister provide the chamber with an explanation for these amendments? 

Dr M.D. NAHAN: Amendments to the definitions of “liquidator” and “WA Bell Company” and a new 
definition of “director” are to cater for companies that may need to be reinstated—new definitions applicable to 
“reinstated company”. The definition of “liquidator” and “WA Bell Company” are being amended and we come 
with a new definition of “director” and also a new definition applicable to “reinstated” company. That is being 
done to cater for, as the member indicated, the reinstatement of companies to defend any ATO litigation that 
might arise. 

Mr B.S. WYATT: I should have asked this before: is the ATO likely to be a future challenger to the validity of 
this legislation or is the ATO now being cooperative with the government on this? I understand that there is 
some suspicion, obviously; we are preparing for that in these amendments that the ATO may litigate in respect of 
what it views as its outstanding tax obligation. Will the ATO be challenging the validity of the bill or will it 
simply be part of the brawl for the money? 

Dr M.D. NAHAN: My advice is that the ATO is after the money, and its actions will depend upon its share. 

Mr B.S. Wyatt: So the ATO may indeed challenge the bill. 

Dr M.D. NAHAN: I do not think there is any indication from the Australian Taxation Office that it plans to do 
so. Its focus so far has been to get what it perceives as its fair share, to use its powers and also to maintain its 
pecking order in terms of creditors. The ATO has not said anything about a constitutional challenge or otherwise. 
As the member knows, one cannot preclude anything in this game. 

Question put and passed; the Council’s amendments agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 6 made by the Council be agreed to. 
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Mr B.S. WYATT: This amendment will delete “12 noon on”. Why are we deleting this? 

Dr M.D. NAHAN: The purpose is to amend the definition of liquidator as recommended by—is that the right 
one? 

The ACTING SPEAKER: Amendment 6 deals with deleting “12 noon on”. 

Mr B.S. WYATT: Amendment 7 deletes “12 noon on the transfer day”. That is part of clause 3 but a different 
definition, which may be caught up in the Treasurer’s explanation of amendment 6. As the Treasurer is no doubt 
getting useful advice at the moment, perhaps he could explain whether this amendment fell out of the committee 
recommendation or whether it is a government change. 

Dr M.D. NAHAN: This is a government change. That referred to the dissolution of companies. As earlier 
expected, we were going to dissolve all the companies. Because they potentially needed to defend against an 
ATO challenge, we had to keep those companies alive. We are deleting those words because they no longer 
make sense because we are not going to dissolve the companies on the date indicated. 

Mr B.S. Wyatt: WA Bell companies still means a corporation that existed at any time before the transfer date as 
opposed to before 12 noon. 

Dr M.D. NAHAN: They were going to be dissolved at 12 noon. In the bill as it is now, before these 
amendments, those companies were to be dissolved at 12 noon. We are not going to dissolve them so we are 
eliminating “12 noon on”. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 7 made by the Council be agreed to. 

Mr B.S. WYATT: I think the Treasurer’s answer may be almost exactly the same as the one he just gave, but 
again if he could explain to the chamber why the government is deciding to make this amendment. I think it has 
fallen out of a government amendment, not from the committee’s recommendations. 

Dr M.D. NAHAN: The member is right. For the same reason we are deleting “12 noon”; that is, we are not 
going to dissolve the companies—they will be dissolved under clause 27. We will keep the companies alive and 
dissolve them when and if the tax issues are done away with, or finished. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 8 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 9 made by the Council be agreed to. 
Mr B.S. WYATT: I seek the Treasurer’s explanation about amendment 9. I dare say this will link into an 
important part of the legislation later on in the form of other amendments. I want an explanation from the 
Treasurer about this insertion.  
Dr M.D. NAHAN: It defines “deregistration” and “re-registration” for the purposes of the proposed Bell Group 
Companies (Finalisation of Matters and Distribution of Proceeds) Act 2015, particularly proposed section 49. 
Mr B.S. WYATT: I am thinking back to the debate we had on this a few weeks ago. Are deregistration and 
registration done under the Corporations Act, not the Bell legislation? 
Dr M.D. Nahan: Yes, that is right. 
Mr B.S. WYATT: Is it still as set out in the current corporations legislation? 
Dr M.D. Nahan: Yes, that is right. 
Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 10 made by the Council be agreed to. 

Mr B.S. WYATT: Why are we changing the object in clause 4(a)? The amendment changes “mechanism to 
resolve, without litigation, disputes which have arisen in relation to”, to “mechanism, that avoids litigation, for”. 
I am interested in why we are doing this, and why there has been a consideration that legally we need to change 
these words. 
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Dr M.D. NAHAN: The amendment came from recommendations 7 and 9 of the report of the 
Standing Committee on Legislation. The advisers were of the view that it really was not necessary, but we did it 
to accommodate the upper house committee. The report recommended these changes. The advisers say they are 
not necessary but they do not do any harm or move it that far forward so we just accepted what the committee 
recommended. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 11 made by the Council be agreed to. 

Mr B.S. WYATT: I have a sneaking suspicion that clause 4(g) is a more relevant amendment. Paragraph (a) is 
to try to avoid litigation, from what I can gather, but after amendment paragraph (g) will read — 

to distribute the Bell litigation funds generally in accordance with the intentions of the liquidator and 
the creditors who funded the Bell litigation … 

Having read Hansard, Hon Ken Travers talked at length about, effectively, the funding agreements for the 
litigation way back when. From what I understand from the briefings, the intentions of those agreements may or 
may not have been met. We are now about to amend it to the commercial substance thereof having been met. Is 
this simply making the object to confirm what the Insurance Commission of WA views as the contractual 
substance of those funding agreements when ICWA agreed to fund the litigation? 

Dr M.D. NAHAN: This amendment is in response to a concern in the upper house committee report that there 
was a conflict with the language in the bill. This amendment is an attempt by the draftsmen to address that 
perception of a conflict. 

Mr B.S. WYATT: While the Treasurer is getting advice, I am interested in that issue around the conflict. I have 
read the report and noted the debate of my colleagues in the upper house, but it is useful, I think, to have it 
recorded in the lower house in Hansard. 

Dr M.D. NAHAN: The committee report identified a question on whether clause 4(g) went to intention or 
language. The argument and the acceptance of it is that this language picks up more clearly the intention, which 
is that it is a commercial substance. 
Mr B.S. Wyatt: Is that around the initial litigation funding agreement back in the 1990s? 
Dr M.D. NAHAN: Yes, in 1993. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 12 made by the Council be agreed to. 
Mr B.S. WYATT: Again I am assuming this is an amendment simply to clarify the purposes of the authority to 
administer each WA Bell Company until it is dissolved. I assume that is all we are talking about here. 
Dr M.D. NAHAN: That is right. 
Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 13 made by the Council be agreed to. 
Mr B.S. WYATT: This amendment relates to the powers of the authority and states that the authority may, both 
within and outside the state — 

(da) seek the reinstatement of the registration of a WA Bell Company; 
(db) indemnify a liquidator of a WA Bell Company against costs or liability in relation to the 

performance of a function as liquidator of the company, on the terms and conditions determined by 
the Authority; 

It is my understanding that we already effectively indemnified the liquidators in the original legislation. I may be 
incorrect. Can the minister explain how the reinstatement that will take place only in the national 
Corporations Act 2001 will actually happen? How do we seek a reinstatement of the registration of 
a WA Bell company? 

Dr M.D. NAHAN: The reinstatement is done by approaching the court in an appeal. It has to be done by 
somebody who has a material interest in the corporation. Usually it is done by a liquidator and it can be done at 
any time. 
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Mr B.S. Wyatt: Are we expecting, therefore, to make an application for the reinstatement of a range of 
companies? 

Dr M.D. NAHAN: This is all to prepare for a defence against an Australian Taxation Office challenge, and it 
might be that we have to reinstate a number of these companies. Three are likely to be reinstated, if the challenge 
goes through. 

Mr B.S. Wyatt: Is that likely to eat into a significant amount of funds? 

Dr M.D. NAHAN: It is a rather straightforward application. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 14 made by the Council be agreed to. 

Mr B.S. WYATT: Again, for the purpose of the record we seek the minister’s explanation for why this 
amendment has been moved. 

Dr M.D. NAHAN: It just takes out an unnecessary cross-reference that was put in by us. It is a cleaning-up 
exercise. 

Mr B.S. WYATT: Clause 10(3) reads — 

Nothing in this section limits section 7(3) or any other power of the Authority under this Act or any 
other written law. 

Proposed section 7(3) states — 
The Authority has, both within and outside the State, the legal capacity of an individual. 

I would have thought that proposed section would still be relevant. Okay. The government has made the decision 
to delete the words “section 7(3) or” because there is no reason to specifically refer to section 7(3). 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: I have just worked it out as I speak. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 15 made by the Council be agreed to. 

Mr B.S. WYATT: This amendment links back to the amendment that we have just passed at clause 10 to insert 
a new subclause (2)(db). The amendment is to insert in clause 18 a new subclause (1)(aa), which reads — 

expenses of, and incidental to, the administration of a WA Bell Company by the Authority; 

Are these the same three companies that we are expecting to be reinstated in due course? 

Dr M.D. NAHAN: Yes, plus the principal of the WA Bell companies that exist now. It is the reinstatement of 
three, and then the existing 11. 
Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 16 made by the Council be agreed to. 
Mr B.S. WYATT: This is also an amendment to clause 18, to delete in subclause (2) the words “all other 
payments” and insert the words — 

the payment of amounts specified in the determination of the Governor under section 37(2). 
I assume this amendment flows from the upper house committee. The purpose of the amendment is to make the 
point that any indemnity that we effectively provide to any liquidator, and any costs of administration et cetera, 
will reduce the principal sum, and, once they have all been paid, the principal sum will be available for 
distribution. 
Dr M.D. NAHAN: That is right. It is also to address the interim payments and final payments. Before the final 
distribution, we have to take in all disbursements made before that time due to interim payments. 
Mr B.S. WYATT: So section 37(2) is effectively the final payment? 
Dr M.D. NAHAN: Yes. 
Question put and passed; the Council’s amendment agreed to. 
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Dr M.D. NAHAN: I move — 
That amendment 17 made by the Council be agreed to. 

Mr B.S. WYATT: There is a range of amendments to clause 22. This is to deal with the transfer of property. We 
are proposing to delete subclause (1)(c) and insert a new subclause (1)(c), which reads — 

all property held (in any capacity) by a person who is a liquidator of a WA Bell Company on trust for 
any person, other than property held in a capacity that does not relate to the liquidation of 
a WA Bell Company. 

Is the government expecting a scenario in which property is being held in a capacity that is not otherwise 
contemplated? Does the Treasurer see what I am saying? The government is obviously worried about a particular 
outcome, because it is seeking to insert the words “in any capacity”. Has that been triggered by property that we 
are otherwise unaware of? It is my understanding that the only property that we are talking about is the fund—
the principal sum. 

Dr M.D. NAHAN: The committee received evidence from the liquidator of BGUK, which is not 
a Western Australian company, to the effect that clauses 21(1)(c), 22(4) and 25(4) of the bill interfere with its 
rights under the 2013 settlement deed. Although the government does not accept the premise in that evidence, 
the government proposes amendments to clause 21(1)(c), and to insert a new clause 28A, to make it absolutely 
clear that BGUK must submit a proof to the authority in respect of any settlement funds attributable to it which 
are transferred or vested in the authority. The amendments clarify an aspect of the transfer provisions and ensure 
that persons who had the benefit of any encumbrances, trust, equity or interest in the property that is avoided by 
clause 22 are treated by the authority as creditor of each WA Bell company as may be appropriate. 
Mr B.S. Wyatt: Is this likely to increase the number of creditors? 
Dr M.D. NAHAN: No. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 18 made by the Council be agreed to. 

Mr B.S. WYATT: The Treasurer is introducing a rather significant amendment here. Could he explain the 
purpose of this amendment? That will no doubt stimulate a couple of questions. 

Dr M.D. NAHAN: This is another tax amendment. Its purposes are threefold. Firstly, it will clarify that the 
transfer of property provisions do not apply to a right to object or seek a review or appeal of a decision of the 
Commissioner of Taxation; secondly, it will clarify that such a right to object or seek review or appeal is not 
appropriate for the purposes of this bill; and, thirdly, it provides provisions dealing with after-acquired property, 
most particularly recouped taxes but also property received by a formerly deregistered but now reregistered 
WA Bell company. 

Mr B.S. Wyatt: It is to ensure that those property rights survive deregistration. 

Dr M.D. NAHAN: That is very well put, yes. 
Mr B.S. WYATT: From what the Australian Taxation Office has said so far, how many companies that would 
become deregistered will be pursued by the ATO? 

Dr M.D. NAHAN: To our knowledge, it has issued assessments against at least six firms. 

Mr B.S. Wyatt: Could the Treasurer remind me how many companies we are dealing with? 

Dr M.D. NAHAN: The reregistration is required so that we can get group tax benefits. We register these to 
make sure that we first have the full tax group. There are 32 WA Bell companies registered then unregistered. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 19 made by the Council be agreed to. 

Mr B.S. WYATT: Again, could the minister explain the purpose of this amendment? This may be one that has 
arisen out of the original government amendments—I am not entirely sure—so it is a clarification kind of 
amendment. 

Dr M.D. NAHAN: It is an original government amendment and it attempts to prove that a transfer is taking 
place on a particular day. 

Mr B.S. Wyatt: This allows a day that is different from the transfer day for the property to vest. 
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Dr M.D. NAHAN: Yes, because of the need to reregister companies. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 20 made by the Council be agreed to.  

Mr B.S. WYATT: Again, this amendment deletes some words and inserts quite a few more, which always 
creates questions. Can the Treasurer put on the record the reason for this amendment? 

Dr M.D. NAHAN: This clause is amended to provide for a notice to be given to property holders with respect to 
reinstated companies and the holders of after-acquired properties. It gives notice to companies that have 
reregistered their property holdings that this is, in fact, what we are doing—and holders of after-acquired 
property, whatever that means. 

Mr B.S. WYATT: I assume that notice would be given to the Australian Taxation Office. 

Dr M.D. NAHAN: It might be notice given to the Australian Securities and Investments Commission, 
a liquidator or someone who has dealings with or interests in respect of these deregistered companies. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 21 made by the Council be agreed to. 

Mr B.S. WYATT: Amendments 21 and 22 make the same amendment to different parts of the original bill, and 
they deal with clauses 25(2) and 25(3), I think. Now that I have the marked up version of the legislation, it is all 
skew-whiff, so I have to read it exactly the same as the notice paper page numbers. This amendment is regarding 
the treatment of liabilities. Again, it is probably just a clarification amendment. Clause 25(2) states — 

Subsection (3) applies to liabilities that have been incurred by … a liquidator of 
a WA Bell Company … 

Are we expecting liabilities to be incurred by a WA Bell company other than one that is in liquidation? 

Dr M.D. NAHAN: This again relates to the taxation claim, so we have to reinstate these companies. Previously, 
the legislation related to the liquidator of a Bell company; we are reinstating these, so we have to, for the 
purposes of defending the tax claim, put in the WA Bell Group companies that are not in liquidation but are 
reinstated. Is that correct? My adviser says it is not quite right—scratch that. Technically, the tax liability is 
a liability of the company not the liquidator. It ensures that tax liabilities are caught as a liability. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 22 made by the Council be agreed to. 
Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 23 made by the Council be agreed to. 

Mr B.S. WYATT: This amendment inserts a new division in respect to administering a reinstated company. 
Knowing he has it in front of him, I might get the Treasurer to read in the purpose of this amendment. We will 
start there. 

Dr M.D. NAHAN: This amendment is inserted to permit the authority to administer a WA Bell company until 
the dissolution of that company. The administration ceases on the earlier of the dissolution of the company or in 
effect the resignation of the authority from that position, at which time the relevant company reverts to the 
previous management, which is likely to be the liquidator. The powers of the authority as administrator of 
a WA Bell company are set out in clause 26B, and are essentially the powers of an administrator company under 
section 437A of the Corporations Act. New clause 26C is intended to exclude the liquidator or any other officer 
from exercising any residual managerial functions while the authority is in control of a WA Bell company 
without the liquidator or any other director being removed from office because of the operation of the provisions 
of the bill. 

Mr B.S. WYATT: I thank the Treasurer for clarifying things perfectly! The authority resigns as — 

Dr M.D. NAHAN: This will ensure that the authority runs the reinstated companies. When the authority winds 
up, the companies will wind up. 
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Mr B.S. WYATT: We do not want to reinstate any directors or managers as a result of the reinstatement of 
a company. Any reinstatement will still come under the control of the authority. Do any of the reinstated 
companies have current boards of directors? 

Dr M.D. NAHAN: The member is right; that is the purpose. Many of these companies were dissolved 20 years 
ago, but it is not beyond the imagination of people to see a resurrected company and want to populate it. We are 
just minimising the risk of that happening. 

Mr B.S. WYATT: But the reinstatement happens under the Corporations Act by an application to the court. 
I am just trying to understand how we can make this stipulation, as opposed to the commonwealth law making 
this stipulation. I dare say that this is part of the complication of the overlap of jurisdictions here. 

Dr M.D. NAHAN: The whole approach of this bill is to take the WA Bell companies back under the state act. 
Once we use the Corporations Act to reinstate them, these corporations will fall under our act. 

Mr B.S. Wyatt: So as soon as there has been a declaration of reinstatement—I assume that is what it is called—
that reinstated corporation will then be captured by the regime we are creating in this bill. 

Dr M.D. NAHAN: We will pour the existing Bell Group companies into our act and, if we reinstate one under 
the Corporations Act that is a WA Bell Group company, it will fall into ours. 

Mr B.S. WYATT: Do the previous directors of a reinstated corporation get entitlements ordinarily under the 
Corporations Act, which we are having to clarify with this? 

Dr M.D. NAHAN: Not necessarily. It is up to the discretion of the court to appoint management or 
responsibility. 
Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 24 made by the Council be agreed to. 

Mr B.S. WYATT: Can the Treasurer confirm that when we got rid of the reference to 12 noon on the transfer 
day a little while ago, that was obviously because we are changing it from a specific day to the proclamation by 
the Governor, and this will simply capture that change in the operation of the regime? 

Dr M.D. NAHAN: That is right. Again, this is a taxation issue so that the dissolution will no longer occur on the 
transfer day but will be dealt with on proclamation. A proclamation would largely occur when the taxation 
dispute had been resolved, but that may result in WA Bell companies being dissolved at different times. The 
taxation might take a different path for different companies. We did away with the transfer day when we had to 
keep some of these companies alive for taxation purposes. This will now allow it to occur on proclamation and 
there might be different times for different companies. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 25 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 

Dr M.D. NAHAN: I move — 

That amendment 26 made by the Council be agreed to. 

Mr B.S. WYATT: Again, this is a significant insertion in the bill of a new division and I would very much like 
the Treasurer’s explanation of the purpose of this addition. 

Dr M.D. NAHAN: The explanation goes back to clause 22. It related to the committee’s received evidence from 
the liquidator BGUK, which is not a WA company, to the effect that various clauses of the bill interfere with its 
rights under the 2013 settlement deed. We do not agree, but these amendments make it clear that on aspects of 
the transfer position, it is ensured that persons who have the benefit of any encumbrance, trust, equity or interest 
in the property, which is avoided by clause 22, are treated by the authority as creditors of each 
WA Bell company as may be appropriate. It is giving assurances to BGUK that if it has a claim, it has to make 
the claim, and if the claim holds true, it will be considered. 

Mr B.S. WYATT: The only property I imagine BGUK is concerned about is the right to claim. Are we talking 
about others it was concerned about or is it the right under the regime, which it is simply trying to protect, that 
has resulted in this amendment? 

 [18] 



Extract from Hansard 
[ASSEMBLY — Wednesday, 25 November 2015] 

 p8953b-8984a 
Dr Mike Nahan; Mr Ben Wyatt 

Dr M.D. NAHAN: The member is right. BGUK is attempting to protect the moneys that flow to it from the 
settlement. Its claim relates to a certain share of the moneys and its right to claim a certain portion of that. 

Mr B.S. Wyatt: This is an amendment specifically for BGUK, effectively. 

Dr M.D. NAHAN: Yes. 

Mr B.S. Wyatt: Is that simply because it is an organisation out of jurisdiction? 

Dr M.D. NAHAN: Yes, there is a general application, but it is particularly in place for BGUK. 

Mr B.S. Wyatt: Yes, but it applies because it is out of jurisdiction? 

Dr M.D. NAHAN: Yes, that is right. 

Question put and passed; the Council’s amendment agreed to. 

Dr M.D. NAHAN: I move — 

That amendment 27 made by the Council be agreed to. 

Mr B.S. WYATT: Again, I am just trying to catch up; I have just been knocked out of my page numbers here. 
Can the Treasurer again explain why what is being deleted is being deleted and what is inserted is being 
inserted? 

Dr M.D. NAHAN: This is an amendment for consistency with clause 22(1)(c). 

Mr B.S. Wyatt: It is referring to the transfer of property? 

Dr M.D. NAHAN: Yes. 

Question put and passed; the Council’s amendment agreed to. 

Dr M.D. NAHAN: I move — 

That amendment 28 made by the Council be agreed to. 

Mr B.S. WYATT: Again, a twelfth requirement, if you like, is being inserted into clause 29, which is headed 
“Requirements on liquidator”. It states — 

(12) This section has effect in relation to a reinstated WA Bell Company as if references in it to the 
transfer day were references to the day on which the registration of the company was 
reinstated. 

I understand these requirements need to be applied on reinstated companies—I get that—but what is trying to be 
done by inserting subclause (12)? 

Dr M.D. NAHAN: It fundamentally applies. It requires the liquidator to apply to the authority about information 
regarding the company. 

Mr B.S. Wyatt: Information? 

Dr M.D. NAHAN: Prior, a liquidator has to give a report to the authority about the affairs of the company that 
has been reinstated. 

Question put and passed; the Council’s amendment agreed to. 

Dr M.D. NAHAN: I move — 

That amendment 29 made by the Council be agreed to. 

Mr B.S. WYATT: Clause 30(2) deals with publishing in a daily newspaper. This amendment inserts the 
words — 

(2A) The Authority may also publish the notice referred to in subsection (2) by any other means that 
the Authority thinks necessary to bring it to the attention of the persons referred to in that 
subsection. 

Are we effectively just trying to cover our bases? Ordinarily, whether it is the service of an originated summons 
or whatever, it is my understanding that publication in a newspaper is sufficient. What are we trying to cover 
here? Is this simply an out-of-jurisdiction issue, again, to deal with BGUK or something more specific? 

Dr M.D. NAHAN: Concern was expressed in the committee report to make sure that we informed all possible 
people of concern, including bondholders, who are dispersed and not easily located. 
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Mr B.S. WYATT: I imagine that, at this point, the Insurance Commission of WA could write down the names 
of every interested party. Are there large numbers of unknown bondholders out there? I am curious about that. 

Dr M.D. NAHAN: As is the nature of this legislation, the bondholders are secondary creditors, and they can be 
traded. The bonds are tradable, and they are bearer, so whoever holds them has a right, not necessarily registered. 

Mr B.S. Wyatt: I dare say we may not even know who holds those at this stage. 

Dr M.D. NAHAN: Yes. 

Mr B.S. Wyatt: Bondholders are not going to get anything anyway, once this money is distributed. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 30 made by the Council be agreed to. 
Mr B.S. WYATT: We are now on clause 32. This amendment inserts three new subclauses after subclause (2). 
The first is  — 

(2A) The Authority may prepare more than one draft report. 
This subclause flowed out of the committee report. I continue — 

(3)  The Authority must provide each draft report to each person who gave particulars of a liability 
under section 30. 

(3A) The first draft report under subsection (2) must be prepared, and provided in accordance with 
subsection (3), within the period of 150 days beginning on the transfer day. 

These are all very useful amendments, and I am pleased that the government has accepted them. The Treasurer 
may want to make some comments about what they are doing, although it is fairly clear. Is the government 
anticipating trouble meeting those time frames? 

Dr M.D. NAHAN: No, not really. It might pose some stress to the authority, but they are paid well enough to 
absorb some stress, and these are feasible time frames, and appropriate, because we want to get to the end of this 
as soon as we can, in an appropriate period of time. 

Mr B.S. WYATT: At this stage—this may be an unknown—is the government expecting more than one draft 
report in case this goes ahead? Will there simply be a draft report after every distribution, or will a report be 
prepared to allow a submission process for various creditors? 

Dr M.D. NAHAN: We expect to have an interim distribution, then a final distribution pre-tax and then a final 
distribution post-tax. 
Mr B.S. Wyatt: So there might be three draft reports? 
Dr M.D. NAHAN: Yes, and if there is taxation, as we indicated, there might be a diversity of timing for the 
resolution of those taxes. It will probably stay to the end, until they are all finished, for the final report. 
Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 31 made by the Council be agreed to. 
Mr B.S. WYATT: Sorry, Madam Deputy Speaker; I am jumping to my feet just while I catch up! I had an 
addition that might simply be a mark-up issue; I do not think it is an issue of substance. I will go to the next one. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 32 made by the Council be agreed to. 

Mr B.S. WYATT: Again, Treasurer, we are inserting three new subclauses under clause 34 and I would 
appreciate your explanation to the house as to their purpose and what we are trying to achieve as a result of their 
introduction. 

Dr M.D. NAHAN: This is simply to address the interim nature of the final distribution before tax and after tax 
and address the interim distribution prior to tax. It is just to indicate that there will be a number of distributions, 
and for each distribution a report will be needed. 

Mr B.S. WYATT: New subclause (2C) reads — 

A report under subsection (2A) may contain a description of any contingencies and uncertainties and 
any interim recommendations of the Authority under section 35 or 36. 
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I am trying to gain an understanding of what one of these reports will look like. What uncertainties—the known 
unknowns and the unknown unknowns—are we anticipating, if we are legislating to worry about them? Is this 
just simply a protection? 

Dr M.D. NAHAN: It is a mechanism to highlight any uncertainty that may arise that we need to report to the 
creditors. 
Mr B.S. Wyatt: In a subsequent report? 
Dr M.D. NAHAN: Yes. 
Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 33 made by the Council be agreed to. 
Mr B.S. WYATT: New subclause (2A) reads — 

A recommendation in an interim report under section 34(2A) is an interim recommendation. 
When will recommendations become final and active? If a recommendation has the status of “interim” 
recommendation, I am worried that it will therefore be vulnerable to challenge. When will the authority act on an 
effective recommendation? That actually flows into proposed subsection 2B, which deals with the final 
recommendation. 

Dr M.D. NAHAN: The authority does not make the distribution, the Governor does, so the authority will give 
an interim report and the Governor will make an allocation. There will be a final one that probably will deal with 
pre-tax and post-tax, and other issues, and again, the authority will make a recommendation on that basis.  

Mr B.S. WYATT: I take an interim recommendation to be almost a draft. Are we talking about interim 
recommendations that the Governor will still then act upon, and there will be a final recommendation that the 
Governor will then also act upon? 

Dr M.D. NAHAN: There is an interim report to the Treasurer. The Governor makes a recommendation, so it is 
an interim distribution. In the case of taxation, the interim distribution will deal with all the moneys that are not 
open to tax claims, then make an interim distribution on that. After the tax claims are settled, the authority will 
make a final recommendation, which will go to the Governor, and the Governor will do a final allocation. 

Mr B.S. WYATT: At this stage, is the Treasurer able to tell us how much of the $1.7 billion is likely to be 
subject to a tax claim and what the likely breakdown of payments is? Will the first interim distribution be likely 
to be 80 per cent of the moneys or is the money that is subject to a tax claim the vast majority of that 
$1.7 billion? The final recommendation will deal with 95 per cent of what we are talking about and there will be 
some loose change in the first two distributions. Is that knowable at this point or is it subject to the 
Australian Taxation Office getting involved in this process? 

Dr M.D. NAHAN: We cannot really say. The Australian Taxation Office issues claims as it sees fit, but right 
now our assessment is that the vast bulk—80 per cent—is in the initial distribution and 20 per cent is open to tax 
claims. The current tax assessment is $298 million out of $1.75 billion, minus cost. Our assessment is now that 
80 per cent is in the initial distribution and 20 per cent is post-tax distribution. 

The DEPUTY SPEAKER: Members, there are too many audible conversations in the chamber, thank you. Can 
you take your conversations outside? 

Mr B.S. WYATT: I think in a discussion, or I might have said it in here last time—I cannot remember—that 
80 per cent distribution is substantial and will take place first. I assume that we will finish these amendments 
tonight, and the bill will go back to the other place and it will deal with it tomorrow or next week and then finish 
with it. Does the government have a time frame of when that initial distribution—some 80 per cent of the 
moneys—is likely to take place and, flowing from that, once all the tax issues have been resolved is there an idea 
of how long that will take? 

Dr M.D. NAHAN: The initial distribution is in the hands of the authority; however, there is 150 days to have 
a draft report from the day of royal assent. 

Mr B.S. Wyatt: From the day of the creation of the authority. 

Dr M.D. NAHAN: Yes; that is royal assent, which will, hopefully, be soon. He has 150 days but, we assume the 
interim report will follow very quickly. There will be the interim report and distribution. 

Mr B.S. WYATT: Effectively, the administrator of the authority will be appointed the moment the authority is 
created. I put that to the Treasurer’s advisers today when I asked whether they had someone in mind, because 
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obviously work is being done on that already. Although a quite complicated arrangement will be created, the 
actual role of the administrator will probably be fairly straightforward. 

Dr M.D. Nahan: Nothing in this is. 

Mr B.S. WYATT: I thought the Treasurer would interject and say that nothing will be straightforward. But the 
administrator will get that right—looking at the history of this thing and judging from the commentary I have 
read in the media and from our conversation last time we were here—and the government, or the 
Insurance Commission of WA, will have an idea where the distributions should go. It sounds as though, from 
looking at the media recently, some of the creditors are moving to a position of acceptance—except obviously 
one. So the administrator, who will have fairly strong powers to distribute the funds, will then be, I anticipate, 
engaged in a fairly short process. There will be 150 days to come up with a draft report; so, effectively, that first 
80 per cent could all be done by the end of this financial year. 

Dr M.D. NAHAN: First I reiterate that nothing in this case is clear-cut. If anybody thinks it will be, it will not 
be. The administrator will be inundated with submissions on a range of arguments, and I imagine they will get 
more than one submission from one creditor. They will be inundated, and to meet that 150-day target that person 
and their team will have to work very hard. As I indicated before, that is only the draft. One of the aims is to get 
the employees of the liquidator to work for the authority, because they are very knowledgeable on the issues. 

Mr B.S. Wyatt: I assume the administrator will effectively be an insolvency firm of some form. 

Dr M.D. NAHAN: They will be an individual with that background—that is clear-cut—and with no 
involvement in this case. That person will not be easy to find. 

Mr B.S. Wyatt: There would not be too many around. 

Dr M.D. NAHAN: Not in WA. We anticipate a heavy workload for the administrator. Basically, this bill will 
displace longstanding and wideranging debates in courts, and we assume that the same process will be attempted 
to effect the decision of the administrator. 

Mr B.S. WYATT: Is it anticipated, Treasurer—I ask probably more out of interest because it is not directly 
related—that the operation of the authority is likely to be halted by court action? What I mean is, we have the 
150-day time frame for the draft report; is that right? 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: It will be a 150-day operation. That is fairly clear, and it stipulates a time, so I assume that 
only a court decision will halt that time frame, because there will be no capacity for the administrator to say, 
“All of this fight is taking place over validity and I am going to wait”, unless a specific court decision states that 
the operation of the act will be postponed until that matter is resolved. I imagine that the administrator will 
simply plough on and get it done because that is the intent of what we are doing. 

Dr M.D. NAHAN: The existing bill contains a time limit of 12 months. That was the closing date. We cannot do 
that now because of the taxation issues. But for the interim dividend, the administrator has 150 days for 
a preliminary report. The member is right. The only thing that will stop him will be some actions by the courts to 
prevent him carrying out his duties. His duty is clear and his time period is clear. 

Mr B.S. WYATT: The second part of the question I originally asked was about that 20 per cent, which is 
subject to the Australian Taxation Office claims. Is that likely to be a long process to resolve? I overheard the 
answer the Treasurer is about to give! How long is a piece of string? Has the ATO expressed a willingness to 
come to a settled arrangement on this or is this likely to be something that the ATO will express quite aggressive 
litigious behaviour about to protect its position? 

Dr M.D. NAHAN: The ATO has been a creditor and a negotiator in this all along. It is not clear what it will do. 
I would not want to speculate on its actions going forward. I do not think we could even accurately speculate, to 
be honest. We are going to the extent to prepare the re-registration of these deregistered firms because we want 
to prepare for the eventuality of whatever the ATO does. 

Mr B.S. WYATT: Can I clarify: a re-registered company, a reinstated company, comes under the authority of 
the administrator and then the administrator will effectively conduct the litigation with the ATO. 

Dr M.D. Nahan: Yes. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 34 made by the Council be agreed to. 
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Mr B.S. WYATT: Why are we worried about indirect litigation? What are we trying to cover by this particular 
amendment? 

Dr M.D. NAHAN: This was recommendation 16 of the committee, and we just accepted it. The advice was that 
it was not absolutely necessary but in the sense of “kumbaya” we accepted it. 

Mr B.S. WYATT: As the Treasurer may appreciate, this is not an amendment I will spend a large amount of 
time on. This is effectively an amendment that fell out of the advice of Mr Pettit, SC. Sorry, I had that wrong—it 
looks as though it is the result of some — 

Dr M.D. Nahan: Committee’s recommendation 16. 

Mr B.S. WYATT: Here we go; I have got it. I am reading from paragraph 7.74 of the upper house committee 
report — 

In his opinion, Mr Pettit SC suggested that the intention of clause 36(1) in overcoming any issue faced 
by ICWA could be supported by adding the words ‘whether directly or indirectly in either case’ to the 
end of the clause. 

That is at paragraph 200 of Mr Pettit’s advice. The committee report states — 

The Committee generally agrees with the view … but prefers to delete the words ‘in either case’ as they 
are implicit … Accordingly, the Committee makes the following recommendation. 

I assume that is simply a clarity point. 

Dr M.D. Nahan: That is right. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 35 made by the Council be agreed to. 

Mr B.S. WYATT: This is a very similar amendment to the one we just dealt with two amendments ago. I will 
get the Treasurer to put on record the purpose of what we are doing in respect of recommendations concerning 
funding or indemnities. 

Dr M.D. NAHAN: This amendment provides for an interim recommendation and a final recommendation that 
takes into account any interim recommendation that has been given effect to. It provides for the interim 
recommendation and the final one; and the final one must take the place of the interim one. 

The DEPUTY SPEAKER: Order, members! Member for Maylands, the conversation is a bit loud; thank you. 

Mr B.S. WYATT: One would have thought the final report is going to be the mop-up; that is, the remaining 
one. When the Treasurer said “take into account the interim”, is that acknowledging the fact that 80 per cent or 
thereabouts has already been distributed?  

Dr M.D. NAHAN: Yes. Again, our assessment is 80–20; it could be different, though. 

Mr B.S. Wyatt: Yes, and that is why — 

Dr M.D. NAHAN: There will be an interim distribution and then a final one, and the difference will be the tax 
issues. It will be finishing off the sum; that is, it will be, if you wish, mopping up. It will be settling the tax issues 
and mopping up any additional costs associated with the defending of the tax and any other assets that have 
come to light. 

Mr B.S. WYATT: I assume that the final report will deal with all remaining assets. From memory, when the 
authority comes to an end, whatever is left over will go to the state, although it is anticipated that nothing will be 
left in any event. 

Dr M.D. NAHAN: The legislation is to put everything to bed. Hopefully, this saga will be relegated to history, 
rather than the courts for distribution. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 36 made by the Council be agreed to. 

Mr B.S. WYATT: Again, why we are deleting “mentioned in section 25 or 26”? The Treasurer has a document 
that I think will clarify things. I am interested, and no doubt Hansard is, in the Treasurer’s reasoning for making 
this amendment. 
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Dr M.D. NAHAN: As previously stated, the government proposed the amendment to ensure that persons who 
claim an interest referred to in sections 25(3) and (4) and 26(3), whose interests might otherwise be interpreted 
not to be a liability or a liability of a WA Bell company, will have the benefit of the mechanism provided in 
part 4 and be dealt with in the same manner as other creditors who claim a liability referenced in clause 25(1), 
including by inserting new clause 28A. To distil the legalese, it cross-references other amendments. 

Mr B.S. Wyatt: In respect of the amendments protecting — 

Dr M.D. NAHAN: The liability claims? 

Mr B.S. Wyatt: Yes. 

Dr M.D. NAHAN: Yes. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 37 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: — by leave: I move — 

That amendments 38 to 41 made by the Council be agreed to. 

Amendments 38 to 41 essentially break up the previous clause 37 into new clauses. 

Mr B.S. WYATT: Why are we breaking up clause 37 and making a number of changes by introducing new 
clauses 36A, 37 and 37A? What will each new clause do compared with what the previous clause 37 did? We 
have discussed that the Governor makes these decisions, admittedly, as the Governor works, on 
recommendations, but we are changing considerably the determinations of the Governor. Why have we split 
clause 37 into three new clauses, and what does each one do? 

Dr M.D. NAHAN: To address tax issues, there will be an interim and a final distribution. We have split up 
clause 37 to accommodate the need for, effectively, an interim distribution, and then, of course, a final 
distribution. It has been done so that it is applicable to both, rather than one. Formerly, there was going to be one 
distribution; now there will be an interim distribution, and a final distribution around which there is some 
uncertainty about the timing. Prior to that, clause 37 related to final distribution and we had to split up effectively 
for the purpose of an interim distribution. 

Mr B.S. WYATT: I note with interest that new clause 36A deals with interim determinations and states that the 
minister “may” submit to the Governor an interim report of the Authority. Clause 37 states that the minister 
“must” submit to the Governor the report of the authority and clause 37A states that the minister “must” give 
a determination of the Governor to the authority. I am curious about that. There has to be an interim report and 
then an interim distribution, but why are we making it permissive as opposed to compulsive? 

Dr M.D. NAHAN: The intent is for an interim report and it might not have any material recommendations. 
There might be more than one. 

Mr B.S. Wyatt: I am sorry, it is not the intent; there has to be an interim report, does there not? 

Dr M.D. NAHAN: It could theoretically go straight to a final report. 

Mr B.S. Wyatt: This legislation therefore does not stipulate that there must be an interim report. 

Dr M.D. NAHAN: If the Australian Taxation Office removes its tax assessments, we would go to a final report. 
In this amendment the minister “may” means that there might be nothing material. The interim report might say 
to go to a final one, which we would do readily. Of course, the final one has to go to the Governor. That is the 
difference. There is therefore some discretion in the minister whether or not to send the interim report to the 
Governor, but the final one of course has to go to the Governor for final distribution. 

Mr B.S. WYATT: That is interesting to note. I had not realised that. I had been operating on the assumption that 
an interim report would be required, even if that interim report did not contain a terribly significant 
recommendation on distribution. But it might just go straight to a final report. 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: That interim report that we talked about in respect of the 150 days could be the final report. 

Dr M.D. NAHAN: Yes. Clause 34(2A) states “may” make an interim report. We have to be very flexible in 
terms of the ATO’s position. We do not know what it will do in its tax assessments, so we have to be flexible. If 
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it indeed agrees to a final distribution and removes its tax assessment, we will just go for it; and as soon as it 
does, we would do it very quickly, I assure the member. 

Mr B.S. WYATT: I am sure that would be the case. If in 150 days the interim report is required, is a time frame 
stipulated for the final report? We do not, do we? It is not a lifetime we are stipulating. 

Dr M.D. Nahan: We cannot; it is not within our control. 

Mr B.S. WYATT: No. Previously it was 12 months and that has now been removed. 

Dr M.D. Nahan: Yes, potentially. Under the information in the amendment now it has been removed. We 
cannot make a commitment for a final report in 12 months. 

Mr B.S. WYATT: No. Again, for the purposes of the debate we have been using 80–20 per cent. For the 
purposes of that 20 per cent, who knows how long that may take for final distribution? 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: Clause 37A(1) states — 

Nothing in this Act requires the Governor to determine that any amount is to be paid to, or any property 
is to be transferred to or vested in, any person on any account whatsoever. 

Effectively, this confirms the discretion in the Governor. We know that there is a discretion in the Governor, but 
why is that stipulated in new clause 36A(1)? It was in the original bill but I am curious about why that is there.  

Dr M.D. NAHAN: The bill provides quite a few discretions, particularly for the Governor. It is a mechanism to 
ensure that there is equity in the distribution, and to minimise litigation risks. As the member has stated, this 
provision is in the existing bill; this is just a reiteration of that. Of course, the whole purpose of this is to get the 
Governor to make a distribution. However, this clause basically leaves it to the discretion of the Governor not to 
make a distribution if she sees fit. 

Mr B.S. Wyatt: The current clause 37(2) stipulates that — 

The Governor may, by instrument in writing, determine the amount to be paid to, or property to be 
transferred to or vested in, a person — 

Clause 37A is a new addition to provide that even though the minister must submit the report, the Governor may 
or may not act on that report. 

Dr M.D. NAHAN: Yes. 

Mr B.S. WYATT: We have confirmed previously that obviously this is not subsidiary legislation and it will not 
be disallowable for the purposes of the Parliament. I have one other question about what is now subclause (10) 
of the current clause 37 but will become subclause (8) of new clause 37A. It reads — 

On the making of the determination under section 37(2), every liability of every WA Bell Company to 
a person to whom nothing is to be paid and to whom no property is to be transferred and in whom no 
property is to be vested under a determination under this Division is, by force of this Act, discharged 
and extinguished. 

I want to confirm that what new clause 37(2) deals with is the final distribution, upon which everything is 
discharged and extinguished. 

Dr M.D. NAHAN: Yes. It comes back to the point I made previously, that we should not bind the Governor. 
That is the principle of the discussion earlier. 

Mr B.S. WYATT: Yes. There was nothing in what I was reading that did bind the Governor and that would 
require this extra provision. 

Dr M.D. NAHAN: It is to clarify the discretion of the Governor. The current clause 37(2) relates to the 
distribution for those who will get something. New clause 37A(8) relates to those who unfortunately are not 
going to get anything. We make a distribution to those who will share in the proceeds. There will potentially be 
some people who will make a claim for the proceeds and will not get a distribution. This makes it clear that their 
claims are discharged and extinguished. 

Mr B.S. WYATT: That may include those unknown bondholders et cetera, because I imagine that ultimately all 
the parties that have been litigating will get something. 

Dr M.D. NAHAN: That is right. There may be a large number of bondholders or people who may have a claim 
and who will come forward. Litigation is very expensive. Some people have just been sitting back and have not 
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made a claim or do not know that they need to make a claim. This is just a catch-all. We are not going to 
preclude or predetermine the decision of the administrator by saying that people who are making a claim now 
have the right to the share of the proceeds that they claim to have. It will be up to the administrator. 

Mr B.S. WYATT: We are creating a regime that will give other potential claimants the right to make 
a submission without going to court; therefore, it may flush out others who have been unwilling to spend money 
in pursuit. Are we expecting claims from particular parties? This matter has an interesting history. I am curious 
as to whether any creditors or bondholders are lurking out there who would seek to take advantage of what we 
are creating, which is effectively an inexpensive way to pursue a claim. 
Dr M.D. NAHAN: The bond takers are unknown. The Insurance Commission of Western Australia still gets 
claims from people who lost share value—a lot of people took a bath. 
Mr B.S. Wyatt: ICWA gets claims from people for what? 
Dr M.D. NAHAN: People come forward saying that they lost all their share values in the bankruptcy of the 
Bell Group because of bond takers. People who have lost a lot of money might come forward. Further to the 
member’s point, we are communicating widely and there may be people who might have been holding back 
because of the cost of litigation—there is no cost here; and there might be some bondholders we do not know 
about. Literally thousands of people lost their assets and wealth because of this bankruptcy and they may attempt 
to come forward. 
Mr B.S. WYATT: Proposed new clause 37A(8) will effectively discharge and extinguish a claim from anybody 
who, for example, wanted to bring an action because of the loss of wealth, loss of share value et cetera because 
of the fraud perpetuated on Bell shareholders. Presumably, this will extinguish any of those rights as well. 
Dr M.D. NAHAN: The shares are gone, but they might try to make that claim. 
Mr B.S. Wyatt: They had a loss. 

Dr M.D. NAHAN: Yes; but the reality is there is a big bucket of money and some people bought these bonds at 
a very low price. The entry level to this bid was very low and the pay-off very large. I imagine most people who 
had a substantial claim would have come forward. Some of the claimants entered into this process at a cut-rate 
price, for example, $125 for $189 million. The entry level to this bidding process has been pretty low, so I would 
expect that most of them would have come forth already. Some of them have been carried by others in the 
litigation process, so they have been sitting back just reminding the litigants that they exist and now they come 
forward. The entry level cost was low and they have been carried by ICWA for most of the time. We expect that 
we have seen most of the large claimants come forward, but we can never know. 

Mr B.S. WYATT: Ultimately, we are trying to protect ICWA from the fact that they have carried claimants, or 
potential claimants, for so long and to ensure that regardless of the strength of various agreements back in 
1993 to protect ICWA’s interest, this is actually what we are doing here: we are protecting ICWA’s interest from 
funding and free-carrying a number of creditors along the way including, to be frank, the 
Australian Taxation Office. From memory, from the briefing, the ATO pulled out of funding the litigation quite 
some time ago. 

Dr M.D. NAHAN: This is not for ICWA, though ICWA is a major claimant. The member is right that a number 
of the parties entered into litigation and then pulled out and allowed ICWA to fund it, under agreement. What 
this is really doing is stopping the legal fights that are diminishing the value of the asset in getting a final 
distribution, because the rational assessment is that the courts are not going to settle this in anywhere near an 
appropriate time or at an appropriate cost. This is largely about settling the issue, rather than necessarily 
recouping ICWA’s investment. Yes, going back, recognising the agreements that were entered into with the 
parties when ICWA funded the litigation is part of this. 

Mr B.S. Wyatt: We effectively refer to them in the bill. 

Dr M.D. NAHAN: Yes, we do, but this will get to a final distribution. The truth is that given the complicated 
nature of this, it could go on for another 10 years and much of the value would have been dissipated in legal 
fights, inflation, tax; and some of the parties offshore have suffered exchange rate losses significantly over the 
last year.  

Mr B.S. WYATT: Since we are having a general conversation, I have one question on litigation. Is the legal debate 
about whether the Insurance Commission of WA is a creditor being run by—I cannot remember his name. 

Dr M.D. Nahan: You don’t need to mention a name. 

Mr B.S. WYATT: Yes, is it our Belgian friend? Is anyone else arguing, effectively, that there was no actual 
standing with ICWA on this? 
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Dr M.D. NAHAN: One other makes the same claim but, let us be honest, they are running the argument they think 
is to their advantage and they are making all sorts of claims. It is very easy to make these claims and get them into 
the media, because they are highly complex. Honestly, I do not understand some of them and I have read most of 
this stuff. They are making all sorts of claims out there; one is the poor quality of ICWA’s claim. They are running 
that argument, and they have been for a while. We are confident that if a court and an administrator are to resolve 
this, they will find contrary to some of those claims that have been in the paper, at least. 

Question put and passed; the Council’s amendments agreed to. 
Dr M.D. NAHAN: — by leave: I move — 

That amendments 42 to 44 made by the Council be agreed to. 

Mr B.S. WYATT: We have just been dealing with the Governor’s determinations but these amendments are 
more for an action clause that gives effect to the Governor’s determination. Again, there are some significant 
amendments to clause 38. Could the Treasurer explain to the house the purpose of these somewhat significant 
changes to clause 38? 

Dr M.D. NAHAN: Clause 38 has been significantly amended to provide for payments on an interim basis. At 
the same time, the period for which payments will be finalised has been changed to three months from the date 
of the Governor’s final determination, rather 12 months from the transfer date, to reflect the uncertainty as to 
how long taxation issues may take to be resolved. The termination provisions to entitlements now operate at the 
end of three months after the Governor makes a final determination, which was formerly 12 months after the 
transfer date. The government accepted recommendation 18 and proposed to amend clause 38(1) as 
recommended. The government also accepted recommendation 19 and proposes to amend and insert clauses 
38(4) to 38(8) as recommended, subject to minor drafting changes to proposed subclauses (5)(b) and (7)(b) to 
clarify that if a person does not execute the required deed, a determination ceases to have an effect in relation to 
that person. I suppose, if a person does not accept it, they lose it. 

Mr B.S. WYATT: A minute ago we were talking about new clause 37A(8) effectively extinguishing and 
discharging any claims. Is that repeated in new clause 38(5) or does the provision simply make it clear that that 
will occur at the end of three months? New clause 38(5) states — 

At the end of the period of 3 months beginning on the day on which notice of the determination of 
the Governor under section 37(2) is given to the person — 

(a) every liability of every WA Bell Company to the person is, by force of this Act, 
discharged and extinguished; 

Does that simply repeat new clause 37A(8) or does it do something else? 

Dr M.D. NAHAN: New clause 37A(8) relates to those who do not have a claim or a determination, and this 
clause relates to those who have a determination. 

Mr B.S. WYATT: Presumably, this is to clarify it, because a person may make a claim but the determination 
may be quite different from their claim. 

Dr M.D. Nahan: I can assure you that that will be the case! 

Mr B.S. WYATT: This will effectively extinguish any further rights that those who are dissatisfied with the 
determination think that they have. 

Dr M.D. Nahan: Yes, that is right. 

Question put and passed; the Council’s amendments agreed to. 
Dr M.D. NAHAN — by leave: I move — 

That amendments 45 and 46 made by the Council be agreed to. 

Mr B.S. WYATT: The Treasurer knows what my question is going to be. Clause 40, “Closure of the Fund”, 
states — 

(1) The Fund is closed by force of this section when whichever of the following first occurs — 

(a) the Administrator certifies in writing that all money that the Authority is required to pay 
out of the Fund has been paid; 

We are getting rid of clause 38 and the Treasurer will explain that to us in a moment. The reference to “the first 
anniversary of the transfer day” in paragraph (b) will be changed to — 
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the end of the period of 6 months beginning on the day on which the Governor makes the determination 
under section 37(2). 

We discussed a moment ago that clause 37(2) deals with the final determination. Why would we not simply seek 
closure upon payment of the final determination? Why are we having a six-month period? Are we trying to allow 
for a scenario in which the payment takes some time? I am just trying to get an understanding of what we are 
trying to deal with. 

Dr M.D. NAHAN: It is really a mopping-up exercise. Not all the payments might go out at the same time; we do 
not know. There will need to be a final report and staffing will need to be dealt with, as will the residual costs 
associated with that, and maybe not all payments will go out at the same time. 

Mr B.S. Wyatt: In terms of corporate entities, the fund is not a separate corporate entity; it is just under the 
control of the authority, isn’t it? 
Dr M.D. NAHAN: The fund is maintained by the authority. 
Question put and passed; the Council’s amendments agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 47 made by the Council be agreed to. 
Mr B.S. WYATT: We have a curious situation coming up in a moment. Amendment 47 seeks to delete the 
entire clause 43. 
Dr M.D. Nahan: Yes, we are deleting the entire clause. 

Mr B.S. WYATT: That is right, and then amendment 48 seeks to insert a new clause. It might be useful now for 
the Treasurer to explain what we are about to do with amendments 47 and 48. Madam Deputy Speaker, even 
though we are not dealing with amendment 48, we have to clarify the deletion before we deal with amendment 
48. Can the Treasurer clarify it for us? 

Dr M.D. NAHAN: The purpose is to delete clause 43 and replace it with new clause 43 and then we will amend 
new clause 43. I seek advice on how to go about that process. New clause 43 that the upper house has proposed 
be inserted has an error, so we need to accept the new clause and then amend it. 

The DEPUTY SPEAKER: We will deal with amendment 47 in the first instance and then when we get to 
amendment 48, we will amend it if the house is agreeable. 

Mr B.S. WYATT: I looked at the Hansard of the debate in the other place. Hon Ken Travers moved that the 
original clause 43 be amended and that was negatived, so that particular vote went down. Then 
Hon Michael Mischin moved a new clause 43. He said — 

I will move the amendment standing in my name to insert a new clause 43, subject to the variation that 
the figure “14” that appears in subclause (4) at paragraphs (a) and (b) will be substituted with the figure 
“6” in each case. Unless the opposition requires it, I do not think I need to read the whole clause out. 

Perhaps that was his mistake. Perhaps he should have read the whole clause out; he might have picked up on it. 
We see the problem that occurred in the upper house with clauses 43(1)(a) and (b) effectively the same. That is 
where the problem was created and I imagine it was probably a cut-and-paste issue with whatever document the 
Attorney General had at the time. I just want to clarify that point. 

Dr M.D. NAHAN: Yes, that is right. On the floor they were suggesting amendments to clause 43, and obviously 
clause 43(1)(a) was related to the interim report and paragraph (b) was supposed to relate to the final report, but 
paragraph (b) was the same as paragraph (a). That is what we are trying to overcome. We have to deal with that 
problem. Although we do not like laws like that, we could have tolerated that because the Financial Management 
Act requires a final report anyway. 

Mr B.S. WYATT: That is true, but I imagine that with legislation such as this, we would not want to rely on 
a referral through the Financial Management Act. In any event, we want to clarify this point. We will speak to 
the actual amendment at the time and deal with the deletion first. 

Dr M.D. NAHAN: This is something we need to address. We want an accurate bill and we do not want to rely 
on the Financial Management Act. This is too strange a bill with too many contentious issues associated with it 
to do that. This is just a clerical error. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 48 made by the council be agreed to, subject to the following further amendment — 
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Delete new clause 43(1)(b) and insert — 

(b) prior to the abolition of the Authority — prepare a final report on how the 
Administrator carried out the Authority’s functions as outlined in section 9. 

Mr B.S. WYATT: I am waiting for a copy of that amendment to come around, because obviously at the moment 
there is still the problem of the clause on the notice paper that needs to be amended. I seek the Deputy Speaker’s 
confirmation that that is right. While I am waiting for the amendment, could the Treasurer explain in plain 
language why we are getting rid of current new clause 43(1)(b) and inserting something else? Perhaps the 
Treasurer can explain how 43(1)(a) and (b) will work while I read the amendment. 

Dr M.D. NAHAN: Clause 43 was inserted in the bill on the motion of Ben Wyatt, MLA, in debate in the 
Legislative Assembly. The government acknowledged this valuable contribution to the bill. However, in 
addressing the recommendations made about the clause, the government determined to replace it. The intent and 
the substance of the clause remain the same. Specifically, the government has accepted the recommendation that 
clause 43 sets out the content of the final report by requiring that the report disclose both the recommendations 
of the authority and the final distribution determined by the Governor. In doing so, the government has also 
accepted a minority recommendation that the final report disclose where the Governor’s determinations under 
clauses 36A and 37 implement or deviate from the authority’s recommendation. As the authority has statutory 
reporting obligations under the Financial Management Act 2006 in relation to matters dealt with by that act, it is 
likely the final report will involve descriptions of the activities of the authority and the challenges it has faced in 
achieving the objectives set by the bill, and the outcome of that undertaking, together with amounts 
recommended by the authority and determined by the Governor to be distributed. This is likely to mean that the 
requirement for further reporting and such further requirements as there may be can be left up to the discretion of 
the authority. In other words, the necessary report under the Financial Management Act of the authority will 
probably do this. In the preparation of the report on the anniversary of the commencement of the bill, 
recommendation 25 poses some difficulty by allowing little or no time for the authority to prepare a final report 
prior to its abolition to enable the minister to table it. An amendment is therefore proposed to reflect the 
substance of recommendation 25 but overcome these difficulties by providing that the final report under clause 
43(1)(b) must be laid before each house of Parliament 14 sitting days before the abolition of the authority. There 
was another amendment to that proposal, and again I think it was a minority recommendation, that that 14 sitting 
days be set to six sitting days. There was an agreed result of six sitting days but there was a proposal under an 
earlier recommendation for 14 sitting days. Upon debate in the other house, it decided to reduce that to six sitting 
days, or two weeks. 

Mr B.S. WYATT: I think that 14 sitting days would actually be a long time. 

Dr M.D. Nahan: Yes, especially with breaks in between. 

Mr B.S. WYATT: Yes, that is right; for example, if it started now. Ultimately, the original amendment was 
moved by me, as the Treasurer pointed out. Now, it is being amended to take into account the changes to the 
determination, I daresay, and the fact that it is providing for more than one distribution. The minority 
recommendations of Hon Ken Travers and Hon Lynn MacLaren, I think, are worthy amendments. I am glad the 
government has accepted them. No doubt those members will both be quite chuffed in light of the fact that it was 
a minority recommendation and they managed to get it inserted. I made the point that, because what we are 
doing is so unusual, the transparency, reporting and laying the report before the Parliament in particular, as the 
minority report acknowledges, where the Governor’s determination may deviate from the authority’s 
recommendation, is necessary. Realistically, I am not anticipating that there will be any deviation of what the 
Governor determines from what the authority recommends. It is definitely worth the final report on this, because 
I daresay a piece of legislation like this, once everything is mopped up and dealt with and finished, will be 
subject to some analysis over the years. Having these reports public will be worthy in the broader debate around 
public policy. 

Dr M.D. NAHAN: No doubt. This is a significant piece of legislation, a very different one, dealing with a large 
sum of money, and our intent is to put this to rest. It is therefore important that there is a great deal of disclosure 
about the distribution, and if there is a difference between the authority and the Governor’s distribution, that 
should be transparent. I do not anticipate that, but we have to allow for the full discretion of the Governor. 

Mr B.S. WYATT: I am just seeking a bit of guidance, Madam Deputy Speaker. 

The DEPUTY SPEAKER: Thank you, member for Victoria Park. I am attempting to get the house’s 
permission to delete the double-up within clause 43. We are going to do it bit by bit. 

Question put and passed; the Council’s amendment agreed to, subject to the Assembly’s further 
amendment. 
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Dr M.D. NAHAN — by leave: I move — 

That amendments 49 to 51 made by the Council be agreed to. 

Mr B.S. WYATT: I get what we are doing with “by” and “under”, but could the minister explain what we are 
doing with the insertion of new paragraph (c)? 

Dr M.D. NAHAN: This amendment is to permit the re-registration of WA Bell Company or its subsidiaries to 
facilitate the resolution of tax issues. It also confirms that the liquidator can continue to perform functions to an 
extent not inconsistent with the legislation. 

Mr B.S. WYATT: Not having the Corporations Act in front of me, could the minister clarify for me what 
section 601AH is? New paragraph (c) reads — 

the registration of a WA Bell Company to be reinstated, and (without limiting that) the functions in the 
Corporations Act section 601AH to be performed and the matters provided for in that section to occur. 

What are we doing under section 601AH, just so I have an idea what we are trying to reinstate for?  

Dr M.D. NAHAN: My adviser says it does not come to his mind right away and it is far from mine, so I cannot 
answer that. It is a statutory requirement for reregistration. 

Mr B.S. Wyatt: While the Treasurer is getting advice, I assume the answer the Treasurer originally read out 
covers what section 601AH is. 

Dr M.D. NAHAN: It provides the court with the power to reregister and provides that once it is reregistered it 
functions and is taken never to be deregistered. 

Mr B.S. WYATT: I think the Treasurer confirmed that there are no officers of the deregistered companies left 
any more. When the court makes an order to reinstate a company, the court can also make orders in respect of 
the officers of those companies. 

Dr M.D. NAHAN: Many of these directors are deceased, unfortunately, but it allows the court to appoint 
officers, but people who were directors upon deregistration can, upon reregistration, become directors. Given the 
nature of this, many of them would have resigned prior to deregistration or are deceased, but some might still be 
around and that is the reason for the inclusion of the definition. 

Mr B.S. WYATT: I am not splitting hairs, I want to clarify it. Under the Corporations Act, are they required 
when they reinstate a corporation to have officers of the corporation? My understanding is that we are not 
allowing that in this Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill. That 
effectively becomes the authority. 

Dr M.D. NAHAN: The Corporations Act requires that there be officers and the authority will appoint officers. 

Mr B.S. Wyatt: The court will appoint the officers. 

Dr M.D. NAHAN: Yes; the court will appoint the officers, but the authority will supersede the powers of the 
officers. They will be there but they cannot do anything. 

Mr B.S. WYATT: This strikes me as being problematic with these corporations being reinstated. How will the 
court find people to take on these roles? I assume the authority will effectively have to agree to pay their director 
fees to get people to do it, bearing in mind they will come on and ultimately have no role. I see it as a bit 
problematic to do in name only for the authority what will be done under this legislation. I quite understand that 
under the Corporations Act those officers have to be appointed upon reinstatement. 

Dr M.D. NAHAN: The story is that the court will confirm whether they are appropriate officers. The court 
might appoint some officers if it sees fit and the authority will override their powers. They will not be paid. 
There is no distribution to pay their director fees or otherwise. 

Mr B.S. Wyatt: The administrator’s fees and costs come from the fund. To have those companies validly 
reinstated, will the administrator be required to say, “Okay, we need to find directors and other officers and pay 
them”? 

Dr M.D. NAHAN: No. The administrators do not need them, and is unlikely to appoint them. They might 
come — 

Mr B.S. Wyatt: The court will do that, though. 

Dr M.D. NAHAN: The court may appoint or may find officers of the reregistered companies and then determine 
on reregistration that they are the directors. But the administrator’s powers override their powers, and the 
administrator does not need to pay them directors’ fees. One could suggest that if they are not getting paid and 
doing nothing, they probably will not stay around for very long, and we will not be encouraging them to do so. 

 [30] 



Extract from Hansard 
[ASSEMBLY — Wednesday, 25 November 2015] 

 p8953b-8984a 
Dr Mike Nahan; Mr Ben Wyatt 

Mr B.S. WYATT: Will there be a capacity when the court reinstates the WA Bell Companies for staff of the 
authority to take those positions, bearing in mind they are nothing? 

Dr M.D. NAHAN: They will not need to. The reregistered companies will not need to have officers for the 
purposes of the administrator. 

Question put and passed; the Council’s amendments agreed to. 

Dr M.D. NAHAN: I move — 

That amendment 52 made by the Council be agreed to. 

Mr B.S. WYATT: Again I seek the Treasurer’s explanation about what this amendment will do. Will it relate to 
the scheme to avoid operation of the act or achievement of its objectives? It is probably a reasonably important 
amendment. 

Dr M.D. NAHAN: This amendment is based on recommendation 26 of the upper house report. The government 
accepts the recommendation and proposes to further amend clause 48(6), as recommended. The policy position, 
which has been consistently maintained, is that it is not the intent of the bill to prevent the taking of legitimate 
proceedings but only measures by the interposition of entities the arrangements of assets or liabilities which would 
avoid the intent of the bill. That distils down to: we are not trying to prevent people from challenging the bill. 

Question put and passed; the Council’s amendment agreed to 
Dr M.D. NAHAN — by leave: I move — 

That amendments 53 and 54 made by the Council be agreed to. 

Mr B.S. WYATT: Clause 49 is being deleted and a new clause is being inserted to create an offence and 
penalty. What is being changed in old clause 49 and new clause 49, and why is this being done? 

Dr M.D. NAHAN: Clause 49(1) is not being altered—it is the same as the original one. New clause 49(2) will 
allow the liquidator to pursue existing reregistration applications. New clause 49(3) will allow the authority to 
bring another party to bring an application forward. 

Mr B.S. Wyatt: Why do we want another party to bring an application? 

Dr M.D. NAHAN: We might decide that the liquidator is a more appropriate party. 

Question put and passed; the Council’s amendments agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 55 made by the Council be agreed to. 

Mr B.S. WYATT: I am just finding clause 67, “Stay of proceedings”. We are adding significantly to this clause 
to obviously deal with the Australian Taxation Office. Could the Treasurer explain why and what we are doing 
with these amendments? 

Dr M.D. NAHAN: It addresses taxation issues; basically taxation appeals and objections. This amendment is 
explicitly carved out of the stay of proceedings in case they are otherwise caught. The existing bill has no scope 
for litigation related to taxation and this carves it out of the stay provisions and ensures that they can be 
prosecuted. 
Mr B.S. WYATT: This is simply to allow the ATO to pursue outstanding tax? 
Dr M.D. Nahan: And for the authority to defend them. 
Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 

That amendment 56 made by the Council be agreed to. 
Mr B.S. WYATT: Why are we making this change just to clarify what a writ of certiorari is? It is a curious 
amendment. 

Dr M.D. NAHAN: It was a recommendation from the Pettit advice relating to some recent changes to the 
Supreme Court rules; so to strengthen the validity of the bill against a legal challenge. It is recommendation 28 
of the upper house report. 

Mr B.S. WYATT: I am not going to second-guess the Supreme Court rules. It is a curious amendment that 
seems to say “this or anything else that may mean this”. But so be it. 

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN: I move — 
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That amendment 57 made by the Council be agreed to. 

Mr B.S. WYATT: This relates to the expiration of the act. Why are we giving it a six-year life? The act will 
expire at the end of the six years beginning on the day on which the Governor makes the determination under 
new section 37(2) after the bill is proclaimed. It was previously the same thing—the sixth anniversary—but are 
we changing it to link it to the Governor’s determination as opposed to royal assent? I assume the reason is that 
we do not quite know when the final determination will be made. 

Dr M.D. NAHAN: That is exactly right. It would have dropped dead 12 months after royal assent. Now we do 
not know when it will end. It will be six years beginning on the day on which the Governor makes the 
determination under new section 37(2), when the bill is proclaimed, which is the final determination.  

Question put and passed; the Council’s amendment agreed to. 
Dr M.D. NAHAN — by leave: I move — 

That amendments 58 to 60 made by the Council be agreed to.  

Mr B.S. WYATT: What happened to these companies, Treasurer? Why were they not part of the original 
claims? Did we find them again? Did we lose them? What happened? Why did they suddenly appear on the 
radar? We already had a fairly comprehensive list of Bell companies, but three more have now been found. Is 
that it, or has something happened that triggered the addition of these companies? Was it an Australian Taxation 
Office pursuit maybe? 

Dr M.D. NAHAN: Late in the piece the liquidator identified three more, so we updated the list to accommodate 
them. It was done for the purposes of taxation. 

Mr B.S. WYATT: Were these companies identified by the Australian Taxation Office? I am concerned about 
whether we will be identifying, and do we have the capacity to identify, other companies without coming to 
Parliament with an amendment? 

Dr M.D. NAHAN: These companies were identified by the liquidator in discussion about taxation issues. It 
came to pass that they not only existed, but also might be relevant for future defence of tax by claims by the 
ATO; therefore, we included them. We do not expect there to be more. 

Mr B.S. Wyatt: But if there were, we would have to amend the bill, wouldn’t we? 

Dr M.D. NAHAN: Yes, that is right. 

Question put and passed; the Council’s amendments agreed to. 

The Council acquainted accordingly. 
House adjourned at 9.31 pm 

__________ 
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